o

NEW ZEALAND SHIPPING

FEDERATION

New Zealand Shipping Federation submission on

the Fair Pay Agreements Bill

Introduction

1. The New Zealand Shipping Federation (NZSF) welcomes the opportunity to
submit to the Employment and Workforce Select Committee (the Committee)
on the Fair Pay Agreements Bill (the Bill), and wishes to appear before the
Committee to speak to its submission.

2. This submission does not necessarily reflect the views of every individual
member. Individual members of the New Zealand Shipping Federation may
make their own submissions.

3. NISF supports the submission of BusinessNZ on the Bill.

4.  If there are any questions relating to the submission below, please contact the

Executive Director of the New Zealand Shipping Federation, John Harbord, at
execdirector@nzsf.org.nz

NZSF's position on the Bill
S. NZSF opposes the Bill in its current form and recommends that:
l. The Bill not proceed, or

Il. The Bill be paused until the ILO can rule on whether the Bill breaches
New Zealand'’s international obligations, or

. The current provisions in the Bill be replaced with a system of voluntary
collective bargaining built on present provisions for codes of practice
and multi-employer collective agreements.

6. Ourreasons are set out below, in summary form and in more detail.

Summary
7. NISF believes the regime as set out in the Bill is:
l. unfair fo both workers and employers

Il. unworkable in practice, being excessively bureaucratic and costly
while imposing nearly impossible-to-meet obligations in unrealistic
timeframes
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Il in breach of New Zealand's obligations under international
law, specifically the provisions of the Right to Organise and
Collective Bargaining Convention 1949

V. likely to result in harmful employer-union disputes and litigation, that will
be economically damaging

V. unjustified, with no empirical evidence produced to demonstrate a
problem exists that the current legislative regime does not already
cover.

Bill reduces flexibility in workplaces

Under the Bill, Fair Pay Agreements (FPAs) must include provisions on
remuneration and hours of work that will be common across all workplaces
covered by the FPA. But not all workplaces work the same way. Many
workplaces now have flexible working arrangements that take into account
the preferences of employees and which help employees better balance work
and their personal or family life. This trend has dramatically increased during
the Covid 19 pandemic.

In the shipping sector, crew often spend extended periods at sea and then
enjoy extended periods of leave when they return to shore. However, some
ship operations involve much shorter periods at sea and proportionately shorter
periods of leave. The variation of hours worked in a week or a month can vary
significantly across workplaces. Mandating common working hours across
these workplaces is unworkable and places the future operation of our supply
chain, which is already under strain, at risk.

FPAs will not benefit all employees

10.

1.

FPAs by definition need to be affordable for all affected employers in a sector
or industry (unless the Government intends that employers who pay on or
above the minimum wage but below a proposed settlement level should go
out of business if they cannot meet the higher proposed remuneration level).
National level, or all-of-a-specific-industry level, settlements are therefore
necessarily conservative.

Employees who work at a place of employment that can afford higher levels
of remuneration risk missing out under the provisions of this Bill, as employers will
have met their obligations by complying with the provisions of the FPA. As
occurred under the pre-1991 award system, this risks generating frustration
among many workers leading to the practical collapse of the FPA system and
the advent of second fier enterprise-based bargaining.
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FPAs are overly complex and unworkable in practice

12.

13.

14.

15.

The proposed system contained in the Bill is significantly more complex than
the present system of bargaining under the current Employment Relations Act.
BusinessNZ helpfully set out in their submission a non-exhaustive list of issues all
participants in FPA bargaining will need to work through and for ease of
reference we include that list here:

. Initiation criteria

o Threshold criteria

o Nofification requirements

. Coverage (sector, industry, occupation or sub occupation; regional or
national)

o Exemptions

o Good faith criteria

o Scope of FPAs (i.e., what they can cover)

o Representation, including of those people and organisations not
members of representative bodies

o Bargaining costs and cost recovery

. Support and resource requirements

o Anticompetitive behaviour

o Disputes
. Arbitration
o Appeals

. Ratification
) Enactment
. Enforcement

With all those matters to work through, finalising a FPA will likely take many
months, if not years (especially when factoring in time for dispute resolution or
litigation). That complexity and duration of process is antithetical to the agility
required in the current Covid-impacted more flexible working environment
where rapid change is required to achieve our emissions reduction targets and
which will flow from the pace of technological change.

New Zealand is a nation of small and micro-sized businesses, with 7% of all
businesses classified as such. Most are not associated with any national level
organisation, let alone one that has the expertise to represent them in
collective bargaining. The ability of any national level organisation to identify,
contact and inform all of these businesses is beyond the scope of almost any
conceivable organisation, let alone gathering and synthesising their views into
a cohesive bargaining position. As a result, this Bill will disenfranchise thousands
of small businesses from having any input into matters that impact the very
viability of their business. That cannot be a good outcome.

Many small businesses may find the cost of participating in collective
bargaining unsustainable, let alone the costs associated with any settlement.
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The Bill also requires that settlements will be subject to a ratification
vote by employers. For the reasons outlined in paragraph 13 above,
on a practical level that condition is likely impossible to achieve.

FPAs breach of New Zealand's legal obligations

17.

18.
19.

20.

21.

The FPA regime as set out in the Bill is inconsistent with New Zealand’s
international legal obligations, which require that bargaining systems be
consistent with the principle of free and voluntary negotiation.

The process as set out in the Bill is neither free nor voluntary.

NZSF notes that the compulsory arbitration mechanisms contained in the Bill
have been declared by the ILO’s Committee of Experts on the Application of
Conventions and Recommendations to be inconsistent with the Right to
Organise and Collective Bargaining Convention 1949 (C98).

In this context, we note the statement in BusinessNZ's submission that “the
Government has steadfastly ignored numerous requests from the International
Labour Organisation for an explanation of its intentions with regards to FPAs”
with concern.

Either New Zealand is a nation that abides by international law and the
agreements it signs, and which Parliament ratifies, or it is not.

FPAs raise Bill of Rights concerns

22.

23.

The Centre for Labour, Employment, and Work at Victoria University estimates
that 17.7% of New Zealand's workforce is unionised. Some specific industry
unionisation rates are below 3%. Leaving aside the specifics of the Bill, NZSF
believes care must be taken to uphold basic human rights involving choice
and freedom.

The right to freedom of association is protected by section 17 of New Zealand’s
Bill of Rights Act. New Zealander workers must have the right to associate with
a trade union where they wish to do so. But the right to freely associate with
others includes the right not to associate where an individual does not wish to.
This Bill has the effect of utilising the powers of the state to compel people who
have in many cases consciously and explicitly chosen not to associate with a
tfrade union or an employers’ association, to have a frade union or employer
association represent them and their interests without their agreement. As a
maftter of principle, a liberal democratic state that purports to uphold human
rights should not deprive its citizens of their basic right to choose who they
associate with.
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FPAs will result in more disputes and litigation

24.

25.

26.

27.

The Bill contains many aspects of the pre-1990 award system that make
industrial action and related economic disruption more likely.

The pre-1991 award system saw settlements become increasingly conservative
in order to ensure most businesses could cope with negotiated or arbitrated
changes. Dissatisfied with low outcomes, workers and their unions put pressure
on individual employers for “above award” settlements.

As noted above, unless the Government intends to put some businesses out of
business, FPAs as outlined in the Bill will need to be similarly conservative. This
will create pressure in more affluent businesses for additional increases through
enterprise level bargaining, thereby recreating the ingredients of the industrial
environment of the 1970s and 1980s.

NZSF is also concerned about the impact FPAs will have on employer-union
relationships. NZSF and its members enjoy constructive, collaborative
relationships with the maritime unions. We work side-by-side engaging with
Government on issues relating to the resilience and future of the coastal
shipping industry and workforce. Any regime that seeks to compel a one-size-
fits-all settlement across a diverse industry like coastal shipping will create
friction, and undermine the goodwill that has built up in recent years.

The case for FPAs has not been set out

28.

29.

30.

Existing law already provides for multi-employer collective agreements. Few
New Zealanders have displayed an appetite for them. Of the few that do exist,
most are in the public sector, e.g., doctors, nurses and teachers. Neither the
Fair Pay Agreement Working Group (FPAWG), nor the subsequent public
discussion paper, analysed why FPAs were required over and above the
existing regime.

Put simply, there is a lack of evidence to support the need to infroduce FPAs. In
that context, the complexity, cost, and infringement on New Zealand legal
obligations, of the proposed regime are hard to justify.

Treasury, commenting on the Cabinet Paper proposing the establishment of
FPAWG and its terms of reference, noted:

“The paper does not, however, identify empirical evidence indicating that
imbalances in bargaining power are causing the highlighted wages and
productivity concerns. Nor does the paper make a strong case that a system
of indusfry- or occupation-level bargaining would be the most effective policy
response to address these concerns ...... the paper does not refer to an
evidence base for these potential impacts. Initial work by officials from the
Ministry of Business, Innovation and Employment (MBIE) has not identified an
occupation orindustry in which the proposed system would address the
highlighted wage and productivity concerns.”

P O Box 10739, Wellington 6140
Mobile 027 683 8983 Email execdirector@nzsf.org.nz  www.nzsf.org.nz


about:blank

31.

o

NZSF

NEW ZEALAND SHIPPING
FEDERATION

The proposed regime is not akin to applying a sledge hammer to
crack a walnut. In this case, the Government has not been able to
prove the walnut even exists.

Comment on specific clauses

32.

33.

34.

35.

36.

37.

38.

39.

NZSF supports BusinessNZ's analysis of, and position on, individual clauses in the
Bill. We refer the Committee to BusinessNZ's submission.

Rather than repeat those positions here, NZSF wishes to make the following
points.

The Bill is self-contradictory. Section 3 of the Bill requires the promotion of “the
principles underlying International Labour Organisation Convention 98 on the
Right to Organise and Bargain Collectively.” As noted above, the compulsory
arbifration mechanisms contained in the Bill have been declared by the ILO’s
Committee of Experts on the Application of Conventions and
Recommendations to be inconsistent with the Right to Organise and Collective
Bargaining Convention 1949 (C98). One does not promote underlying
principles by breaching them.

Clause 12 provides that only an employer bargaining party may represent the
collective interests of covered employers. This forces businesses to associate
with an employer organisation, even if an individual business does not want
too. Compulsion is antithetical to choice and freedom, unlawful in domestic
and international law, and is antidemocratic.

Given workers can only be represented by unions, this effectively means unions
can initiate bargaining in any sector or industry, whether or not they have
members there. If workers in a sector or industry do not want to be unionised, it
is antithetical to the notions of freedom and choice that sit at the heart of
modern liberal democracies for a union to effectively compel those workers to
be represented by that union.

Clause 33 should be amended to make it mandatory for MBIE to seek public
submissions on whether there is indeed a public interest for a FPA to be
established. Without such a requirement, “public interest” risks becoming a
pathway to circumvent the requirement that a FPA be established via
representative means.

Clauses 43 and 45 are inconsistent with New Zealand'’s obligations under
intfernational law, given they compel an employer organisation to join
bargaining. They are directly contrary to Arficle 4 of the Right to Organise and
Collective Bargaining Convention 1949 (No 98) which requires that bargaining
systems be voluntary. Parliament has ratified that Convention.

Clause 48 requires each employer bargaining party for a proposed FPA to
ensure effective representation of Mdori employers. The Bill should provide a
definition of what constitutes a Maori employer, so employer bargaining
parties can identify who they need to ensure is effectively represented.

P O Box 10739, Wellington 6140
Mobile 027 683 8983 Email execdirector@nzsf.org.nz  www.nzsf.org.nz


about:blank

40.

41.

42.

43.

44.

45.

ENDS

o

NZSF

NEW ZEALAND SHIPPING
FEDERATION

Clause 5 and clause 71, taken together, effectively require

BusinessNZ to act as the employer bargaining party wherever

another existing employer bargaining party is not self-evident. Given
BusinessNZ's publicly declared opposition to the FPA regime as set out in the
Bill, this is state-imposed compulsion directly contrary to the fundamental
principles of freedom and choice that sit at the heart of liberal democracy,
and which are unlawful in domestic and international law.

Clause 92 should be amended to protect the commercial confidentiality of
information that is to be provided.

Clause 144 contravenes the fundamental democratic principle of “one
person, one vote”. As proposed, ratification will be determined by a simple
majority vote of employers and employees to be covered by the FPA.
Employees will get one ratification vote each, while employers will be treated
differently, e.g., an employer with 20 employees will get just one vote.

Even if, despite ratification voting being weighted towards one party and
against the other, the vote is against the proposed FPA, the proposed regime
then ignores that result and imposes arbitration without a right of appeal. That
makes a farce of any claims of democratic process or outcomes.

NZSF agrees with BusinessNZ that “ratification is simply window dressing for an
inevitable result. If unions want an FPA they will get one irrespective of a
potentially overwhelming weight of opinion against them. This is unacceptable
in a functioning democracy. It clearly is not consistent with the principle of free
and voluntary collective bargaining enshrined in international law.”

Clause 166, in providing that bargaining for a variation of a FPA can only
commence if both bargaining parties agree to do, effectively locks an existing
FPA into place for the duration of its term. Given the complexity and cost
involved in FPAs, employers will be unwilling to enter into the process any more
than they need to. And employees will, understandably, be unwiling to make
concessions to employers without accruing benefits in return. The practical
reality is that variations will seldom occur, undermining the flexibility and agility
needed in challenging economic conditions.
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